It is therefore, in large part, a problem for the physician, educator, and social worker. In it, however, there inhere certain fundamental and unique legal problems, an understanding and solution of which will be necessary before a satisfactory future for the Indian people can safely be predicted.'
ADMINISTRATION OF JUSTICE AMONG THE INDIANS
One of the most interesting and important of the Indian's legal piroblems is that of providing for him a rational and appropriate system of civil and criminal law. At present there is great doubt and uncertainty, not merely whether in given cases he is subject to the jurisdiction of the state or federal government, but whether indeed he is subject to any law at all. The principles on which the Indian's status rests were early enunciated by Chief Justice Marshall in the well known cases of Cherokee Nation v. Georgia, 5 and Worcester v. Georgia. 6 In the first of these the Cherokee Tribe was declared to be "a distinct political society, separated from others, capable of managing its own affairs, and of governing itself," but dependent nevertheless on the United States, to whom the relation therefore "resembles that of a ward to his guardian." 7 This crystallized in the Worcester case into the specific holding that the federal government had jurisdiction, exclusive of the states, over the Indian tribes, their territory, their persons and their property.
Criminal Justice
Around these cases has been built much of the juristic and legislative structure of the law relating to the Indians. The theory of tribal autonomy enunciated above was given Congressional recognition in the act of 1834,8 which, while extend-that part of the United States west of the Mississippi River, not within Missouri, Arkansas, or Louisiana, to which the Indian title had not yet been extinguished. While the definition has long since dropped out of the statutes, the term "Indian country" yet remains.
It has been judicially determined to include Indian reservations, whether originally Indian lands br whether created by executive order out of the public domain. Donnelly v. United States, 228 U. S. 243, 33 Sup. Ct. 449 (1913). And also Indian allotments in "open reservations" as long as the United States retains an interest in them for the purpose of its guardianship over its wards. United States v. Pelican, 232 U. S. 442, 34 Sup. Ct. 396 (1914) .
lo In 1854 this exemption was further extended to include Indians who had been "punished by the local law of the tribe." 10 STAT. 270 (1854), 25 U. S. C. § 218 (1926). This statute does not have the effect of extending the federal laws over Indian reservations, where the alleged crime in no way involves Indians themselves. So to extend the federal law would be contrary to the equality of the states protected by the Constitution. The subsequent admission of a state impliedly repeals the above statute pro tanto. Cf. United States v. McBratney, 104 U. S. 621 (1881); Draper v. United States, 164 U. S. 240, 17 Sup. Ct. 107 (1896) (both cases of murder where neither the accused nor his victim were Indians). But when the crime is committed by a white man against the person or property of an Indian the federal jurisdiction attaches, for the Indians are wards of the United States, and remain under its protection in spite of the state sovereignty. Donnelly v. United States; United States v. Pelican, both supra note 9.
In a few cases the United States at the time of the creation of a state has specificially reserved to it jurisdiction over the Indian reservation including non-Indians, but it requires a very clear expression of this intent for the Court to allow the jurisdiction. Cf. The Kansas Indians, 5 Wall. by reliance on the federal government's guardianship over the Indian people. It is apparent, however, that as a criminal code for the Indians, the above legislation is very incomplete. Such offences as assault with intent to rape, incest, adultery, embezzlement, to mention only a few, are not covered by the statute.
(U.
As to these the federal courts lack jurisdiction." It is also plain both from a wording of the statute and from a decent regard for state sovereignty that the federal court's jurisdiction extends no further than the boundaries of the reservations.
14 As to state jurisdiction over Indian crimes, it includes those of all descriptions committed by the Indians off their reservations.15 As to crimes committed on the reservations, there is some conflict in the cases, but the majority view, influenced by the tendency of the state prosecutors and courts to evade rather than seek responsibility, is that the federal authority is exclusive. This view is supported with respect to the eight crimes enumerated in the federal statute in a dictum by the United States Supreme Court," which the state courts have not been loath to accept." i Also, where the alleged crime is not included within this federal list, the better opinion undoubtedly is that expressed by the Minnesota court as follows:
"By the act of 1885, presumably, Congress has enumerated all the acts which in their judgment ought to be made crimes when committed by the Indians, in view of their imperfect civilization. For the state to be allowed to supplement this by making every act a crime on their part which would be such if committed by a member of our more highly civilized society would be not only These decisions are based partly on the exception in 25 U. S. C. § § 217, 218, supra note 8, and partly on the theory of tribal autonomy. In United States v. Quiver it was argued that the crime of adultery did not come within the statutory exception since not committed agains t the person or property of another, but was a voluntary act. The Court refused to give this narrow construction, saying that it was the intent of Congress "that the relations of the Indians among themselves-the conduct of one towards another-is to be controlled by the customs and laws of the tribe, save when Congress expressly or clearly directs otherwise. inappropriate, but also practically to arrogate the guardianship over these Indians, which is exclusively invested in the general government." ,'
This division of authority between federal and state governments, giving rise to doubts and conflicts in any event, is rendered even more confusing by the process through which the Indian reservations have been allotted in severalty to the members of the tribes occupying them, and as a result of which the Indians themselves have been started on the way to full freedom from federal control. In the first place, land allotted to the Indians, though in severalty, is still considered "Indian country," or an "Indian reservation," within the statutes2t1 and decisions above outlined, so long as the United States retains title as trustee, which is normally twenty-five years. These Indian allotments have in time become interspersed with the holdings of white settlers, thus creating a confusion of jurisdictions which has been aptly described as "government in spots." 20 On the personal side, all Indians receiving allotments were by the original act of 1887 21 expressly declared to "have the benefit of and be subject to the laws both criminal and civic of the State or Territory in which they may reside," and in addition, if born within the United States, to be citizens thereof. 2 3 however, the time of such subjection to state law was postponed until the expiration of the federal trust period and the grant of title in fee to the Indian. The mere fact of citizenship, now conferred on all Indians born in the United States, 2 ' does not change their status under the rules we are now considering, 25 but on the grant of the title in fee, the Indian does assume the full rights and responsibilities of citizenship and is subject like any other person to the laws of the state wherein he resides. 20 It is apparent that there is a considerable hiatus in the criminal laws relating to the Indians. This is partially filled by the jurisdiction of the so-called Courts of Indian Offences, which are presided over by Indian judges, appointed by the superintendents of the respective reservations and responsible to them. But their legal foundation is rather insecure, for their only Congressional authority is the annual appropriations by Congress for the pay of the judges, and the only judicial sanction is an early federal decision of the district court for the state of Oregon, which bases their authority on the Secretary of the Interior's power to make rules and regulations for the Indians.27 These courts have been severely criticised as incompetent and arbitrary, 28 [Vol. 39 must be admitted that they are far different from those to which we are accustomed to look for standards of procedure and substantive justice. The regulations of the Indian Bureau of 1904, which in theory contain the code for guidance of the judges, are archaic, fragmentary,. and in addition probably unread by nine out of ten of the Indian judges. In fact the deliberations of the judges are governed not so much by legal rules and principles as they are by the cqmmon sense and native intuition of the Indians who preside over them. 29 The writer is inclined to be lenient towards the Courts of Indian Offences.. It must be remembered that the matters with which they deal are domestic difficulties, small personal property disputes, and petty offences, such as drunkenness, minor assaults, and the less gross sexual offences, which while abhorrent to the morals of more advanced communities are not necessarily considered such by the majority of Indians. There are also great numbers of the reservation Indians who have but imperfect command of the English language, and even less understanding of the ways of the white man and the white man's laws. For such cases and for such people, a local court, where without the expense of hired attorneys the Indians may appear before their own people and in their own way and in their own tongue have their cases considered and justice administered, has much to recommend it. While the power of imprisonment in the hands of these informal courts may seem dangerous, in actual practice the sentence means not actual incarceration but a term of labor about the agency grounds or fields, with generous allowances for good behavior administered by the superintendent. The truth seems to be that in general the courts are defective not in the severity, but in their inability to deal with serious cases of hardened offenders. In fact when a case of this sort arises it is usually the practice for the superintendent to turn the matter over to the state or federal authorities, where the way of the unlettered and impecunious Indian offender may indeed be hard.30 It is " The writer attended a session of the Court of Indian Offenc6 at the Pima Indian Reservation in Arizona. One case involved an alleged assault, and the other a complaint by a mother that the accused Indian was having illicit relations with her daughter, the parties apparently desiring marriage, to which the mother objected. In the first case the judges found that both accuser and accused were drunk and sentenced them both to two months "in jail." In the second case, the offence not being denied, the accused received a sentence for six months, but the judges declined to interfere with any desired marriage. The procedure in each case was for the two judges to call each party and witness before them separately and alone and ask them to tell the story. One judge served as interrogator and the other as scribe. After the parties and their witnesses had all been heard, the judges conferred, agreed on their decision, and announced it "in open court." The Indian Survey Staff found that this was the usual procedure, though at some reservations the witnesses were heard openly. not contended that the Courts of Indian Offences are solutions of this phase of the Indian legal problem. They are not appropriate to the younger educated Indians, too often over-sophisticated in the wiles and crimes of the lower type whites in the communities surrounding the reservations; but for remote tribal groups where respect for the older men of the tribe still survives, and where decent state courts are not reasonably adjacent, they do play a part in the administration of justice not to be too harshly condemned.
Civil Justice
While the theory of tribal allegiance and federal guardianship has served in criminal matters to place the Indian in a special category, such has not generally been the result in matters of civil rights. The Indian, whether tribal and a ward of the government or not, may, except where specially restricted by* act of Congress, 3 1 make contracts, 2 acquire and dispose of property, 3
writer's attention of certain Indians who had been unruly and vicious and exceedingly troublesome to the superintendent. He turned the cases over to the federal district attorney. In one case an indictment was secured for assault with intent to rape. The accused Indians were compelled to secure legal counsel, who demanded $1000 for their services, a sum far beyond the reach of the accused. Incidentally the crime charged was not within the jurisdiction of the federal court, but there was no one to present this to the court in behalf of the accused. Ih a liquor case on this same reservation the Indians were found guilty and fined $150, and being unable to pay, spent a month in confinement in the county jail. With respect to marriage and divorce, however, the Indian is governed by his own custom and not by state law.
"The general rule is that marriages valid by laws of the country where they are entered into are binding here, though not solemnized in accordance with the provisions of our laws; and the same rule must be adopted in relation to these Indian marriages where the tribal relation still exists. Under the laws of the United States they are recognized as capable of managing their own affairs, including their domestic relations, and those persons who were recognized by the Indian custom and law as married persons must be so treated by the courts, and their children cannot be regarded as illegitimate." 3 This, theory has received additional sanction, from the act of Congress which recognizes as legitimate the offspring of an Indian man and woman cohabiting together as man and wife according to the Indian customs." Wbile mere sexual relations do not constitute marriage by Indian custom,° the cases, recog- o "An irregular, limited, or partial cohabitation is not sufficient to create a presumption in favor of marriage. It must be continuing and complete,
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nize that under Indian custom marriage and divorce may be extremely informal. In the case of Proctor v. Foster," the husband, Louis Proctor, a full blooded Creek Indian, started living with a Creek woman by the name of Sehoke about the year 1884. They lived together as man and wife and had three children. But when Sehoke married Louis, she had a ten year old daughter, and when this daughter grew to womanhood Louis ceased his marriage relations with Sehoke and commenced cohabitation with the daughter Ellen. Sehoke in the meantime continued to live in the same two room house with Louis and Ellen. There was no evidence of any ceremony of any kind in the making of these changes, but the Oklahoma court sustained them as Indian marriages and divorces.42
The Indian Bureau has attempted administratively and through the Courts of Indian Offences to enforce some compliance by the Indians with orthodox views of family life, but when the law recognizes the loose custom marriage, and ignores fornication and adultery, the task is difficult. It is rendered more perplexing by the fact that state and federal courts and the Courts of Indian Offences ordinarily refuse to grant divorces to Indians married in the customary fashion. Uncas, a blind Apache Indian, was deserted by his wife, and a small boy whom he hired to lead him around ran away. He wished to remarry in order to obtain a helpmate in hi infirmity, but being a Christian Indian and a government employee, he sought first to secure a divorce from his faithless wife, but neither the state court nor the reservation superintendent could help him. Although by so doing he jeopardized his governmental position and his standing in his church, he took the law into his own hands, and married again by Indian custom.
The lack of law and law enforcement in so much of the field in criminal matters, particularly the non-application of the state laws of marriage and divorce to the Indian wards of the governand such as is usual between persons lawfully married." Fender v. Segro, 42 See also remarks of the court in Ortley v. Ross, supra note 38, at 341, 110 N. W. at 983: "The evidence shows that the laws and customs of the Santee Sioux Indians place slight restrictions on matrimonial alliances between members of the tribe, that polygamy was practiced with impunity, and that the only ceremony requisite was a mutual agreement between the parties to live together as husband and wife, and that this relation might be dissolved by mutual consent at any time, leaving the parties free to marry again at pleasure."
The likeness of Indian custom marriage to so-called common-law marriage of our own laws is indicated by the fact that in Oklahoma, where the state laws apply to the Indians of the Five Civilized Tribes, Indian marriages are sustained as common law marriages. Palmer v. Cully, 52 Okla. 458, 153 Pac. 154 (1915).
[Vol. 3D ment, has been greatly deplored. The Board of Indian Commissioners in 1918 viewed with alarm the increased immorality among the Indians and attributed much of it to the lack of law just discussed. 43 Their recommendations for more specific and inclusive laws were repeated in later years. There are few who would admit that the present situation is satisfactory. But dissents arise when remedies are proposed. There are those who object to the Courts of Indian Offences as arbitrary and bureaucratic, and who at times seem to have a naive faith in the elusive phrase, "due process of law," and in the "right" of these simple, unlettered, and impecunious people to be tried by regularly constituted courts of justice. 44 Furthermore, while there is one group who would remedy immorality and crime among the Indian people by a wholesale extension to them of our laws, specifically those of marriage and divorce, another class see in the move only a further attempt of a despotic government to rob an ancient race of its sacred and established family and religious traditions. The writer suggests that in the present situation the great need is for realism instead of theory and sentiment. No one solution of the problem is possible, for the Indians of the United States differ greatly in environment, tribal allegiance, and in the degree to which they have assimilated our civilization. For those semi-independent tribes which are considerably removed from contacts with the outside world and which still retain the Indian language, customs, and authority, the method of administration should be as simple, adaptable, 9nd educational as possible. The report of the Indian Survey Staff " recommends for these groups the retention of the Courts of Indian Offences for minor civil cases and misdemeanors. The dangers of executive domination and discrimination were considered to be outweighed by the advantages of a local tribunal, composed of Indians, speaking the Indian tongue, and administering justice according to local understandings and principles. There should indeed be more definite regulations governing the courts, and both the parties litigant and the court itself should be enabled to transfer cases to the state or federal courts, if it is deemed that justice may be better administered there. If, as is strongly urged, expert social workers are placed on the different reservations, a system similar to our urban juvenile and small claims courts may well be established, and more desirable social views gradually inculcated among the Indians themselves through the medium of their own tribunals.
For those Indians who are scattered in individual family groups through large areas peopled predominantly by non-Indians, and also for those larger bodies who have attained substantially the knowledge, economic efficiency, and moral responsibility of their white neighbors, the proper recourse seems to be to the state and federal courts, 47 the latter doubtless having, as at the present, jurisdiction of the more serious felonies. As the various tribes develop they should, of course, pass from the first to the second group, and that this may occur reasonably and promptly, the law should be framed to permit this to happen through the expedient of Congress enacting the governing principle, and leaving to the executive the power to decide, when the facts call for its application. Also, when the Indian is placed under the laws of the white man, there should be a vast strengthening in the forces of legal aid for the Indians, for many of these inexperienced and impecunious people will suffer, as do the same class of people everywhere, where they are unaided in the courts of law.48
In the matter of substantive law, and this means largely that governing domestic relations, 'a similar division to that just proposed should be made. To place Indians of the first class above mentioned under the state laws of marriage and divorce will prove either abortive or cruel. Not to place the Indians of the second class under state or federal laws is to legalize fornication and adultery. Thousands of young people of the Indian race, though economically incompetent and therefore still government wards, have been educated in the governmental schools and sophisticated by the ways of our so-called civilization. To compel them to comply with our laws governing family ana social relations is not an interference with Indian customs and traditions, for these have ceased to occupy any place in their lives, except as a convenient excuse for license. The laws of the state should not at present be extended wholesale to the old tribal groups where Indian custom and tradition still prevail, but these groups should nevertheless be gradually educated to a comprehension of 47 It is believed that the better system of criminal law to apply to the Indian people would be the state law. The federal laws are too specialized and not sufficiently inclusive to constitute a working criminal code. 48 See MERiAm, op. cit. supra note 4, at 776, 780, for a more complete development of a system of legal aid for the Indian people.
[Vol. 39 the principles which our laws of marital relations embody. This might be done by such simple expedients as the registering of the fact of marriage with the superintendent of the Indian agency, and the decree of divorce by the Court of Indian Offences. Many would object to any attempt to change the Indians' moral and religious views, and the proposition involves the much larger question of the -government's goal in dealing with the Indian people. A certain liberality of spirit resents any "Americanization" of the Indian, preferring that he be preserved in his ancient life, culture, government, morals, and religion. There is indeed much worth preserving, but it must be recognized that an inexorable destiny dooms the ancient primitive life of the Indian before the advance of our modern civilization. What is worthy and capable of preservation, for example, his crafts, his arts, his literature, and many would say his religion, should be preserved; but eventually he will take his place in our economic and social life, and it is not an arbitrary arrogance which would educate him so that he may peacefully and profitably dwell in such an environment.
49
INDIAN PROPERTY
Tribal Lands and Funds
A goodly share of the Indian problem to-day centers about his property. When the nations of Europe laid claim to the continent of North America by discovery and settlement, they recognized the possessory rights of the Indian occupants. In an early case the Supreme Court said: "One uniform rule seems to have prevailed... ; that friendly Indians were protected in possession of the lands they occupied, and were considered as owning them by a perpetual right of possession in the tribe or nation inhabiting them, as their common property, from generation to generation, not as the right of individuals located on particular spots.... Indian possession or occupation was considered with reference to their habits and modes of life; their hunting grounds were as much in their actual possession as the cleared fields of the whites; and their rights to its conclusive enjoyment in their own way and for their own purposes were as much respected, until they abandoned them, made a cession to the government, or an authorized sale to individuals." 50 This Indian occupancy, however, had to give way to the demands 
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[Vol. 39 of the immigrants from Europe for more land, and the United States by treaty of cession with the tribes acquired this occupancy right in return for money, chattels, and a confirmation to the tribe of a new location. But as the new reservations were in turn being demanded by the pressure of the westward moving white population the Indian found himself again and again moved to still more remote and barren places. 5 1 In the case of some of the tribes of the arid southwest, such as the Pueblos, Navajos, Papagoes, and Pimas, their reservations are their ancestral homes, confirmed to them by statute or treaty, while in other cases the Indians occupy lands set apart for them out of the public domain by executive order based on Congressional authorization.
But although the sacredness of the right of the Indian to his lands has often been declared, the right of ownership is not his, for the fee title to the lands is in the United States, which holds such lands in trust for its Indian wards. 52 In such capacity it 51 In Leavenworth R. R. v. United States, 92 U. S. 733, 743 (U. S. 1875), Davis, J., said: "The United States has frequently bought the Indian title to make room for civilized men,-the pioneers of the wilderness--but it has never engaged in advance to do so, nor was constraint, in theory at least, placed upon the Indians to bring about their acts of cession."
The Court does well to state that constraint in theory was not used. The history of the government's treaty making with the Indians is not a chapter of whibh to be proud. An example may be given. The United States had "under the most solemn guarantee" provided for the Cherokee Indians a permanent home that should never "be embarrassed by having extended around it the lines or placed over it the jurisdiction of a territory or State." The United States failed in numerous attempts to get the Indians to consent to a dissolution of the tribal government and the consequent opening up of their territory to white settlement. Ct. 115 (1902) . The executive order reservations were ruled by Mr. Justice Stone while Attorney General not to come within the designation of the words "the public domain" in a statute authorizing the leasing of holds, protects, improves, leases, and sells the Indian properties. If there be income from the land, it is collected by the government, and either preserved in a fund for the Indian owners, or disbursed to them as Congress in its wisdom has seen fit to provide.3 3 This discretionary and paternalistic power of the government over the Indian property has often been delegated by Congress to the executive. Thus the General Allotment Act of 1887 "1 authorizes the President, whenever in his opinion a reservation may advantageously be used for agricultural and grazing purposes, to allot it in severalty to the individual members of the tribe owning the reservation, and to negotiate with the tribe for the purchase by the United States of the unalloted portion of the lands, such agreement of purchase to be subject, however, to Congressional approval. Authority is given to the Secretary of the Interior to execute leases of tribal lands for mining purposes, 5 5 and also to sell the timber located on such landsY G While in some cases the Indian tribe or council may lease or sell its lands, such sales are subject to the approval of the Secretary of the Interior. The question of the government's power and responsibility in dealing with Indian lands is almost invariably treated as a political one, concerning which the courts will not take jurisdiction. But An adjudicated case will show the extent of the government's irresponsible power over Indian property. In Lone Wolf v. Hitchcock,'" it appeared that the United States had made a treaty with the Kiowa, Comanche, and Apache Indians, by which it set aside a reservation for their use. By the terms of this treaty no cession of the lands of the reservation was to be valid unless signed by three-fourths of the adult males of the reservation. Later an agreement was signed between the Indians and commissioners representing the United States to partition a portion of the reservation among the individual members of the tribe and to cede the remainder to the United States for A cash consideration. Congress passed acts to carry the agreement into effect, not, however, without various changes in the agreement. The Indians repudiated the agreement, alleging fraud in the negotiations, an inadequate price for the ceded area; and a failure to secure the signatures of three-fourths of the adult males of the tribe. This last contention was admitted to be true by the Secretary of the Interior. But the Supreme Court refused to interfere at the suit of the protesting Indians. It said:
"The contention in effect ignores the status of the contracting Indians, and the relation of dependency they bore and continue to bear towards the government of the United States. To uphold the claim would be to adjudge that the indirect operation of the treaty was to materially limit and qualify the controlling authority of Congress in respect to the care and protection of the Indians and to deprive Congress, in a possible emergency, when the necessity might be urgent for a partition and disposal of the tribal lands, of all the power to act, if the assent of the Indians could not be obtained.
"Plenary authority over the tribal relations of the Indians has been exercised by Congress from the beginning, and the power has always been deemed a political one, not subject to be controlled by the judicial department of the government ... "In view of the legislative power possessed by Congress over treaties with the Indians and Indian tribal property, we may not specially consider the contentions pressed upon our notice that the signing by the Indians of the agreement of October 6, 1892, was obtained by fraudulent misrepresentations and concealment, that the requisite three fourths of adult male Indians had not signed as required by the twelfth article of the treaty of 1867, and that the treaty as signed had been amended by Congress without submitting such amendments to the action of the Indians, since all these matters in any event were solely within the domain of the legislative authority and its action is conclusive upon the Courts ... "Indeed, the controversy which this case presents is concluded by the decision in Cherokee Nation v. Hitchcock, 187 U. S. 294 decided at this term, where it was held that full administrative power was possessed by Congress over Indian tribal property. In effect, the action of Congress now complained of was but 
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[Vol. 39 exercise of such power, a mere change in the form of the investment of Indian tribal property, the property of those, who as we have held were in substantial effect the wards of the government. We -must presume that Congress acted in perfect good faith in the dealing with the Indians of which complaint is made and that the legislative branch of the government exercised its best judgment in the premises. In any event, as Congress possessed full power in the matter, the judiciary cannot question or inquire into the motives which prompted the enactment of this legislation." 0,
Claims against the Government
An asset deemed of great importance, but in fact a veritable Jarndyce v. Jarndyce to many Indians, are their tribal claims.
Breaches of treaty and seizures of land by the federal authorities in past years have given rise to many vast claims 1 -2 against the government. Many of the Indian people are wasting their time and energies in vain longings for the wealth which they expect the allowance of their claims will give. However, there is no general right to sue the government, and because of the Statute of Limitations, the consent to be sued in the Court of Claims is invariably inoperative. An act must be secured from Congress giving the court jurisdiction to entertain a suit. If the statute be liberal in permitting claims to be considered, then the court's investigation -will take a wide scope, while if the act is limited, so also must be the investigation. It has not been always easy to secure jurisdictional acts 3 As they call for the payment of aIbi. 564, 23 Sup. Ct. at 221. In the cited case of Cherokee Nation v.
Hitchcock, supra note 52, the Court refused to entertain a bill by the Cherokee Nation to enjoin the Secretary of the Interior from leasing, under the authority of acts of Congress, tribal deposits of oil, gas, coal, and other minerals, which leases were contended to be contrary to the treaty rights of the Indians, and an infringement on their fee title to the lands which had been granted to them by previous acts of Congress. The Court said: "We are not concerned in this case with the question whether the act of June 28, 189E, and the proposed action thereunder, which is complained of, is or is not wise and calculated to operate beneficially to the interests of the Cherokee. The power existed in Congress to administer upon and guard the tribal property, and the power being political and administrative in its nature, the manner of its exercise is a question within the province of the legislative branch to determine, and is not one for the courts." Ibid. 308, 23 Sup. Ct. at 120.
This guardianship is not incompatible with citizenship in the Indian. Tiger v. Western Investment Co., 221 U. S. 286, 31 Sup. Ct 578 (1911) . 62 The claim of the Sioux Indians for lands unlawfully taken by the United States, including the famous gold mining region in the Black Hills of South Dakota, is estimated at eight hundred and fifty million dollar.
63 A jurisdictional act for the Indians of California for their claim for lands seized from them in the days of 1849, and concerning which treaties were made but suffered to lapse unratified in the United States Senate, was first officially presented to Congress in 1920. It did not pass until 1928. money they must be approved both by the Department of the Interior and the Budget Board, and frequently bills have been rejected as "contrary to the president's financial policy" of economy, though the writer had not supposed that economy should rightfully include a refusal to pay one's lawful debts. Even when a jurisdictional act has been secured, the situation of the United States is not that of ordinary defendant, for the claimant's choice of an attorney and the terms of its contract are subject to departmental approval, and usually those terms include a grant to the Commissioner and Secretary of the Interior of power to supervise and direct the litigation 4 . 6 While the government's adverse interest as defendant and its trust interest as guardian necessarily conflict, it is a situation hard to avoid, for to allow the tribes to contract freely with their .attorneys would without doubt lead to many unconscionable bargains with attorneys willing to profit by Indian credulity and simplicity.1 Although there is much complaint by Indian attorneys, which is probably justified, concerning the small remuneration allowed, there is but little to show that the government has not fairly carried out its difficult dual role.
The Court of Claims is in many ways an ideal body to handle Indian claims, proceeding as it does entirely on documentary evidence and depositions. The present necessity of securing from Congress a jurisdictional act for each claim, however, is unfortunate, for it introduces too many political considerations into what should be purely judicial questions. Inequality and injustice frequently result. While there has been in the past few years a great increase in the number of permissions granted to Indian tribes to sue on their claims, those remaining should be speedily settled. It is suggested that the appointment of an expert commission to investigate the remaining claims and to report to Congress on their probable validity, together with recommendations for jurisdictional acts, would do as much as anything to satisfy many Indians of the government's good faith in de&aling with them, and until this is accomplished, work for and with them will b" futile .6
It will be many years more before a final judgment can be rendered by the Court of Claims. § 81 (1926) . 65 There are, in some states, parties collecting large sums from the Indians under promise of prosecuting their claims and of eventually making them all wealthy. They constitute a serious obstacle to those who seek to do serious welfare work with the Indians. 
Individual Indian Property
The executive not only dominates over tribal assets, but also over the individual allotments into which most of the reservations have been divided. With the naive trust that making the Indian an individual land holder would banish his primitive racial instincts and transform him into a self-sustaining and satisfied agriculturist, + 6 the government in 1887 provided for the allotment, at the discretion of the President, of the reservations suitable for agriculture to the members of tle various tribes in individual tracts of which the standard was eighty acres of agricultural land.6 But the grant ia not absolute, for the United States continues to hold the title in trust for twenty-five years, a period which the President "may in any case in his discretion extend." o The Secretary of the Interior is also authorized in his discretion, if satisfied that the Indian allottee is competent to manage his own affairs, to grant a patent in fee, which of course has the effect of removing all restrictions on the holding. 1 0 While the Indian may select his own allotment -and may even by special enactment sue the United States in the District Court to enforce his claims theretot 2 he has no right to sell, lease, or encumber his land, except by the consent of the government or its designated officers.3 Also, in the event of a sale or lease, the Secretary of the Interior has a discretion whether to pay to the Indian the proceeds, or to disburse them for him through the Department.-+ In addition, "whenever it shall be made to appear to the Secretary of the Interior that by reason of age, disability, or inability, any allottee cannot personally and with benefit to himself occupy or improve his allotment or any part thereof, the same may be leased" for five years for farming purposes by the Secretary upon such terms as he may prescribe.73 The executive power which controls the allottee also follows him beyond the grave, for the determination of the heirs of the deceased landholder, although according to the law of the state where the land is located, is committed to the Secretary of the Interior, "upon notice and hearing under such rules as he may prescribe. . . and his decision thereon shall be final and conclusive." 76 While the Indian may make a will "in accordance with the regulations to be prescribed by the Secretary of the Interior," it has no force and effect unless approved by him, the statute providing no rules to govern his discretion in this matter.
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The regulations which the Secretary is thus authorized to promulgate, while very complete as to procedural matters, are either vague or entirely lacking in substantive provisions. For example, there is no authority in the published regulations for the allowance of claims against decedents, although such claims are customarily received and disposed of, each case being apparently considered on its own merits. There are no mandatory provisions in regard to the execution of wills, except that they may not be oral. While attesting witnesses are contemplated, they do not appear to be essential. Such matters as mental competency, undue influence, the omission of children, the effect of the death of a devisee are entirely undefined, and it does not appear that there is settled practice in any of them. At times certain Assistant Secretaries of the Interior in charge of Indian matters exercised the power of disapproving wills not for illegality alone, but because deemed unwise or improvident, though when the writer made his study of the work of the Bureau, the then Assistant Secretary accorded to the Indian testator the right to make the same disposition of his property as any other citizen in his right mind could make.
To carry out the task of determining heirs and probating wills, there is in the Indian Bureau a probate division, consisting of so-called inheritance examiners, who go into the field to secure the evidence, and an office force which receives the reports of the examiners and either approves or rejects them. Normally each Indian probate passes through the hands of seven persons, and while the more important and interesting cases get very good attention, for there are high class lawyers in the solicitor's office of the Department of the Interior, in general Indian heirship and testamentary proceedings are blessed with too many initials, and too few intellects.
Many object to this executive handling of what is ordinarily. [Vol. 39
entrusted to courts of law, but it is doubtful if any other method would be effective. The assets of most of these estates consist of real estate in remote and inaccessible places. The heirs of the inheritance may be widely scattered, and since they can usually enjoy whatever possession they need of the land without probate proceedings, it is necessary for the government, if it is to keep the title to these lands clear, to go into the Indian country, search out the heirs and witnesses, and make its findings with very little assistance from the natural claimants to the estate? No probate court could or would do this work. If competent men, who do not need constant review of their work, are secured, and if these men are aided by reasonably complete and definite regulations covering the substantive law of the subject, and if court review is granted to correct errors of law and abuses of discretion, administrative handling of the probate work seems the only feasible method.
Criticism
The above brief -review of the federal government's power over the property of its Indian wards cannot fail to strike one with its arbitrary and almost unrestrained character. It has been sharply challenged by critics of the government's policy, who claim that in the administration of its trust the government has been not only negligent but positively unfaithful. The items of the indictment are many. It is said that public improvements have been made, the expense of which is made a charge on the Indian's property, the benefit of which inures chiefly to the white population of the state. m A bill which was introduced with the claimed approval of the Indian Bureau to settle a long standing land controversy between the Pueblo Indians of New Mexico and certain squatters on their lands aroused a storm of protest from many groups friendly to the Indians, and a more favorable substitute was procured.", Secretary Fall proposed to lease certain executive order Indian reservations for oil and gas on the ground that they were a part of the public domain and not properly Indian lands. Under the law, if the Secretary were correct, none of the revenue would go to the Indians. The Attorney General, however, reversed this decision, holding that such lands were not part of the public domain, and not leasable at all. The Indian Commissioner then procured the introduction in Congress of a bill authorizing leasing, but giving It is not merely on account of the actual financial loss, however, that the present system is attacked. It cannot be doubted that the withdrawal from the Indian owners of all control over their property is a serious injury to their racial pride, and all but destructive of any sense of initiative and thrift. 8 2 This is particularly so, when as has been too often the case, the executives in charge of Indian property, irritated by the importunings of their charges, and deeming explanations futile, assume a superior, domineering, and almost insulting attitude, and vouchsafe no information to the Indian owners conceriing their property, and the government's plans in regard thereto. That the Indians resent this cannot be denied. At a hearing attended by the writer before a former Commissioner of Indian Affairs, relative to the proposed leasing of an Indian power site, the Indian representative made it quite clear that his people did not object to the leasing, but that they did feel that the tribe should at least be consulted in regard to it. Another intelligent Indian in the writer's presence expressed a similar view in regard to the governmental management of Indian timber property, when he said that if mistakes were to be made in the handling of his assets, he would prefer to make those mistakes himself, rather than to have another make them for him.
While the present condition creates an atmosphere in which distrust and hate are bound to breed, the writer doubts whether in recent years there have been many cases of actionable fraud. The great danger is that a bureaucratically organized and politically controlled body like the Indian Bureau will in cases of conflict between the interests of the Indians and those of their white neighbors tend to compromise the claims of its inarticulate and unsophisticated wards, as an escape from the persistent demands of their opponents, often represented in Congress by politically powerful Congressmen and Senators, whose ill will cannot lightly be incurred.
Many suggestions have been made concerning the Indian property problem. The proposal that all guardianship be released, and that the lands and funds of these still simple and untutored people be turned over to them, free from governmental control, would leave them, as has been proved too often in the past, the helpless prey of merciless and unscrupulous land traders. 83 The remedy may cure the ill, but it would all but kill the patient, and it is difficult to understand how any but the most heartless can seriously consider it. Many, feeling a deep resentment against the Indian Bureau and its methods, would substitute state control for the federal guardianship, but many of the states have proved to be, and doubtless still are, the Indians' worst enemies 8 Also, the federal government's 84 This has been the case in Oklahoma. In New Mexico it seemed to be the unanimous opinion that the large Mexican population in that state could not be trusted with any control over the Indian or hi property. As far as educational, medical, and social work with the Indians is concerned, many of the more progressive states with existing organizations for this work can undoubtedly better accomplish this task than the federal government. Minnesota and Wisconsin are already officially doing considerable relief work for the Indians. California has passed an act authorizing the state to expend in educational and welfare work for the Indians whatever appropriation may be made to it by Congress for that purpose, and has urged Congress to make such appropriations. organization and records are too valuable to be scrapped. The plausible suggestion has been made that the administration of Indian property should be under the control of the federal courts. The formation of trusts to administer Indian property is also proposed. This reliance on the protection afforded by courts of law and legal institutions seems to the writer rather sanguine. The tribal properties are vast, varied, and scattered. The problems concerning them involve economic, social, and political considerations, calling not so much for rules of law and the judgment of law-trained men as for an administrative personnel of ability, integrity, and human sympathy. On these officials the courts would necessarily rely, and no great advance would be obtained over the present situation, under which a court of equity will give injunctive relief in cases of violations of law by administrative officials, while the Congressional forum is always open to those dissenting from the government's policy.
The administrative method of handling Indian property seems to the writer inevitable, but for its proper success there are several requisites. First, the laws and regulations concerning Indian property should be rewritten with these dual ends in view: one, of preventing fraud and fears of fraud, through the keeping of clear and public records of each step in the handling of Indian assets; and two, of training the Indian people in economic management through an acquaintance with the principal details concerning their property, and through an actual participaton where possible in the decisions relating thereto. This last objective might perhaps be accomplished through the creation of corporations to take over many tribal properties, and the inclusion on the governing boards thereof of representatives from the Indian owners. 8 5 An adequate legal department within the Indian Bureau under the supervision of a general counsel would be a great aid in preventing outside aggressions, and in giving aid and counsel to the Commissioner in the many important legal questions presented to him.8 Of supreme importance, however, is to have in the office of Indian Commissioner a person thoroughly sympathetic with the Indian race and its aspirations, zealous to protect and advance them, and removed as far as possible from the entanglements of politics. His character and attitude should be reflected in all members of the service, particularly those who come into first hand contact with the Indian people. The problem is not so much one of systems and organizations, as it is one of human understanding and personality. [Vol. 39
